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VEMORANDUM OPI NI ON

VELLS, Judge: This matter is before the Court on
respondent’s notion for summary judgnent, filed pursuant to Rule
121. Al section references are to the Internal Revenue Code, as
anmended, and all Rule references are to the Tax Court Rul es of
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Backgr ound

Petitioners are husband and wife. At the tine of the filing
of the petition, petitioners resided in Las Vegas, Nevada.

On April 15, 1997, petitioners filed a 1996 Form 1040, U. S.
I ndi vi dual I ncone Tax Return (tax return), reporting zero gross
income for the 1996 tax year. Wth the tax return, petitioners
submtted a docunent nmaking the follow ng assertions: (1) The
I nt ernal Revenue Code does not establish an incone tax liability;
(2) the tax return is not being filed voluntarily but out of fear
of illegal governnmental prosecution; (3) the “Privacy Act Notice”
contained in the Form 1040 bookl et informed petitioners that they
are not required to file a return; (4) regulations requiring the
filing of a tax return apply only to foreign earned incone; (5)
| aws requiring taxpayers to provide information to the Federal
Governnent viol ate taxpayers’ Fifth Amendnent rights; (6) courts
have held that a Form 1040 with zeros inserted in the spaces
provided qualifies as a tax return; (7) petitioners had zero
i ncone according to the Suprenme Court’s definition of incone; (8)
petitioners’ 1996 tax return does not constitute a “frivol ous”
return for purposes of section 6702; and (9) no statute allows
the RS to change petitioners’ tax return.

On August 13, 1998, respondent nailed a statutory notice of
deficiency to petitioners. |In the notice, respondent determ ned

a corrected taxable incone of $845,902, a deficiency of $312, 721,
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and a section 6662 accuracy-rel ated penalty of $62,544. 20.
Petitioners received the notice but did not file a petition with
this Court for a redeterm nation of the deficiency pursuant to
section 6213. Consequently, respondent issued a Final Notice--
Notice of Intent to Levy and Notice of Your Right to a Hearing,
informng petitioners of respondent’s intent to | evy and of
petitioners’ right to a hearing before respondent’s Appeals
O fice pursuant to section 6330. In response, petitioners tinely
filed a Form 12153, Request for a Collection Due Process Hearing.
In a letter dated April 25, 2003, Appeals Oficer Jerry L.
Johnson notified petitioners that (1) the section 6330 hearing
had been scheduled for May 9, 2003, (2) petitioners would not be
permtted to record the hearing, and (3) petitioners could choose
a hearing by correspondence in |ieu of a personal appearance
before Appeals Oficer Johnson. |In response, petitioners
requested a hearing by correspondence and submtted a joint
affidavit containing a record of petitioners’ contacts with

respondent and naki ng various contentions.!?

The foregoing contentions include the following: “To the
best of ny know edge, | amnot, nor have | ever been, statutorily
liable or made liable for any tax pursuant to 26 USC.” In a

letter dated May 10, 2003, petitioners described the contentions
contained in their affidavit as foll ows:

You will find no frivolous argunments in the packet we
sent you. Sone of the issues we raised are as foll ows:

(continued. . .)
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Before May 9, 2003, Appeals O ficer Johnson provided
petitioners with a Form 4340, Certificate of Assessnents,
Paynents, and Ot her Specified Matters. The Form 4340 certified a
deficiency of $312,721 and a section 6662 accuracy-rel ated
penalty of $62,544.20. The Form 4340 certified that respondent
assessed the foregoing anounts and issued a “statutory notice of
bal ance due” on February 7, 2000. The Form 4340 further
certified that respondent subsequently issued a “notice of
bal ance due” and a “statutory notice of intent to |levy”.
Respondent’ s Supervisory |Investigative Anal yst Lee Hansen signed
t he Form 4340 on March 19, 2003.

Appeal s Oficer Johnson issued a letter dated May 9, 2003,
as part of petitioners’ section 6330 hearing by correspondence.
The letter stated that (1) the underlying tax liability could not
be chal | enged because petitioners had received a statutory notice
of deficiency and had had an opportunity to dispute the
underlying tax liability; (2) issues included the appropriateness

of collection actions, offers of collection alternatives, and

Y(...continued)

. We have received no assessnent certificate to date
whi ch i ncludes our individual assessment.

. We have received no Notice and Demand.

. | RS conputer records show sone other party is

usi ng our Social Security nunber, so that NONE of
the entries on our records can be relied upon as
correct.

. There are nunmerous errors in our |Individual Master
File.
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appropri ate spousal defenses; (3) Appeals Oficer Johnson had
determ ned that the requirenents of applicable | aw and
adm ni strative procedure had been net; (4) this Court has held
that many argunents raised by petitioners are “tax protestor”
argunents that need not be considered by Appeals officers in
section 6330 hearings and that may result in sanctions pursuant
to section 6673; and (5) petitioners would be allowed 10 days to
rai se any procedural issues with Appeals Oficer Johnson.

On July 16, 2003, respondent issued a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330, determ ning that the proposed | evy action was
appropriate. Petitioners tinely filed a petition for lien or
| evy action, contending, inter alia, that (1) the Appeals Ofice
did not consider petitioners’ allegations of irregularities in
t he assessnent procedure, (2) the Form 4340 relied upon by the
Appeals Ofice is contradicted by respondent’s records and was
inproperly certified, and (3) respondent did not issue a notice
and demand in conpliance with section 6303. Respondent filed a
nmotion for summary judgnent on April 9, 2004.

Di scussi on

The purpose of sunmary judgnment is to expedite litigation

and avoid the expense of unnecessary trials. Fla. Peach Corp. v.

Comm ssioner, 90 T.C. 678, 681 (1988). A notion for sunmmary

j udgnment nmay be granted where there is no dispute as to a
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material fact and a decision may be rendered as a matter of |aw.
See Rule 121(a) and (b).2 The noving party bears the burden of
proving that there is no genuine issue of material fact, and
factual inferences are viewed in a |ight nost favorable to the

nonnovi ng party. Craig v. Conm ssioner, 119 T.C 252, 260

(2002); Dahlstromyv. Conmm ssioner, 85 T.C 812, 821 (1985);

Jacklin v. Comm ssioner, 79 T.C 340, 344 (1982). The party

opposi ng summary judgnment nust set forth specific facts which
show that a question of genuine material fact exists and may not
rely nmerely on allegations or denials in the pleadings. See

G ant Creek Water Wrks, Ltd. v. Commi ssioner, 91 T.C. 322, 325

(1988); Casanova Co. v. Conmm ssioner, 87 T.C 214, 217 (1986).

Section 6330 provides that no |l evy nmay be nmade on any
property or right to property of a person unless the Secretary
first notifies the person in witing of the right to a hearing

before the Appeals O fice.® Section 6330(c)(1) provides that the

2Rul e 121(b) provides:

A decision shall thereafter be rendered if the

pl eadi ngs, answers to interrogatories, depositions,
adm ssions, and any other acceptable material s,
together with the affidavits, if any, show that there
IS no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law * * *

SSEC. 6330. NOTI CE AND OPPORTUNI TY FOR HEARI NG BEFORE LEVY.
(a) Requirenment of Notice Before Levy.--

(1) In general.--No |levy may be nmade on any
(continued. . .)
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Appeals Oficer nust verify at the hearing that applicable | aws
and adm ni strative procedures have been followed.* The Appeals
Oficer my rely on a Form 4340 for purposes of conplying with

section 6330(c)(1). Nestor v. Conmm ssioner, 118 T.C. 162, 166

(2002). At the hearing, the person may raise any relevant issue
relating to the unpaid tax or the proposed | evy, including
appropri ate spousal defenses, challenges to the appropri ateness
of collection actions, and collection alternatives. Sec.
6330(c)(2)(A). However, the person may chal |l enge the existence
or amount of the underlying tax liability only if the person did
not receive any statutory notice of deficiency for the tax

liability or did not otherw se have an opportunity to dispute the

3(...continued)
property or right to property of any person unless the
Secretary has notified such person in witing of their
right to a hearing under this section before such |evy
is made. * * *

* * * * * * *

(b) Right to Fair Hearing.--

(1) I'n general.--1f the person requests a hearing
* * *  such hearing shall be held by the Internal
Revenue Service Ofice of Appeals.

4Sec. 6330(c) (1) provides:

(1) Requirenent of investigation.--The appeals officer
shall at the hearing obtain verification fromthe Secretary
that the requirenents of any applicable |aw or
adm ni strative procedure have been net.
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tax liability. Sec. 6330(c)(2)(B);®> Sego v. Conm ssioner, 114

T.C. 604, 610 (2000).

In the instant case, petitioners received a statutory notice
of deficiency. Consequently, section 6330(c)(2)(B) precluded
petitioners fromchallenging the underlying tax liability at the
section 6330 hearing. Accordingly, we review the admnistrative

determ nati on for abuse of discretion. See Goza v. Commi SSioner,

114 T.C. 176, 181-182 (2000); Sego v. Conm ssioner, supra at 610.

The record establishes that the Appeals Ofice properly
verified that all applicable |aws and adm ni strative procedures
were followed. Appeals Oficer Johnson had no prior invol venent
with respect to the unpaid tax liabilities before the section
6330 hearing. The Form 4340 shows that proper assessnents were
made and that requisite notices had been sent to petitioners.
Petitioners raised no viable clains of procedural
irregularities,® and respondent properly relied on the Form 4340

during the admnistrative process. See Nestor v. Conm Ssioner,

supr a. Petitioners did not discuss collection alternatives.

5Sec. 6330(c)(2)(B) provides:

(B) Underlying liability.--The person may al so raise at
t he hearing challenges to the existence or anmount of the
underlying tax liability for any tax period if the person
did not receive any statutory notice of deficiency for such
tax liability or did not otherw se have an opportunity to
di spute such tax liability.

W& address respondent’s refusal to allow the recordi ng of
sec. 6330 hearings bel ow
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Petitioners’ contentions are frivolous and groundl ess and
wll not be refuted with copious citation and extended

di scussion.” See WIllians v. Conmi ssioner, 114 T.C. 136, 138-139

(2000) (citing Crain v. Conmm ssioner, 737 F.2d 1417, 1417 (5th

Cr. 1984)). Consequently, although respondent inproperly
refused to allow any recording of the section 6330 hearing, see
sec. 7521(a)(1l), we conclude that (1) it is unnecessary and woul d
not be productive to remand the instant case to the Appeals

O fice for another section 6330 hearing in order to allow
petitioners to make an audio recording and (2) it is unnecessary
and i nappropriate to reject respondent’s determ nation, see

Lunsford v. Comm ssioner, 117 T.C. 183, 189 (2001); Kenper V.

Conmi ssioner, T.C. Menp. 2003-195.

Section 6673(a)(1l) authorizes this Court to require a

t axpayer to pay a penalty not in excess of $25,000 whenever the

'Petitioners’ contentions are substantially simlar to
contentions raised by the taxpayer in Hland v. Conmm ssioner,
T.C. Meno. 2004-225 (Taxpayer’s conplaints with respect to the
adm ni strative proceedings included the following: No legitimte
heari ng under sec. 6330 ever took place; taxpayer was denied the
opportunity to raise issues he deened “relevant” (e.g., the
“exi stence” of the underlying tax liability); and cited
docunent ati on had not been produced and/or addressed (e.qg.,
record of the assessnents, statutory notice and demand for
paynment, any “valid notice of deficiency”, and verification from
the Secretary that all applicable requirenents were net)”. In
that case, we held that the contentions raised by the taxpayer
were frivol ous and/ or groundl ess, and we inposed a penalty
pursuant to sec. 6673.
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t axpayer’s position is frivolous or groundless or the taxpayer
has instituted or pursued the proceeding primarily for del ay.
SEC. 6673. SANCTI ONS AND COSTS AWARDED BY COURTS.

(a) Tax Court Proceedings. --
(1) Procedures instituted primarily for
del ay, etc.--Wienever it appears to the Tax Court
t hat —-
(A) proceedings before it have been
instituted or maintained by the taxpayer
primarily for del ay,

(B) the taxpayer’s position in such
proceeding is frivolous or groundl ess, or

(© the taxpayer unreasonably failed to
pursue avail able adm nistrative renedies,

the Tax Court, in its decision, nay require the
taxpayer to pay to the United States a penalty not
in excess of $25,000.

The record denonstrates that petitioners’ contentions are
frivol ous and groundl ess, and we are convinced that petitioners
instituted and nmai ntained the instant proceeding prinmarily, if
not exclusively, for purposes of delay.® As noted above,
respondent’s letter dated May 9, 2003, infornmed petitioners that
they risked a nonetary penalty by maki ng such argunents, but they

continued to waste the limted resources of the Federal tax

system Consequently, pursuant to section 6673(a)(1l), we shall

8Petitioners have made the sanme frivol ous and groundl ess
contentions in a separate proceeding before this Court, docket
No. 6901-03L, with respect to their 1997 tax year.
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require petitioners to pay to the United States a penalty of
$15, 000.

To reflect the foregoing,

An appropriate order and

deci sion for respondent wl|

be entered.




